STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TAK- A- VWAY, | NC.
Petitioner,

VS. Case No. 05-3117

DEPARTMENT OF FI NANCI AL

SERVI CES, DI VI SI ON OF WORKERS'

COVPENSATI ON,

Respondent .

N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on January 23, 2006, by video teleconference, with the parties
appearing in Fort Lauderdale, Florida, before Patricia M Hart,
a dul y-desi gnated Admi nistrative Law Judge of the Division of
Adm ni strative Hearings, who presided in Tallahassee, Florida.

APPEARANCES

For Petitioner: Young T. Tindall, Esquire
912 Sout h Andrews Avenue
Fort Lauderdale, Florida 33316

For Respondent: David C. Hawkins, Esquire
Departnment of Financial Services
Di vision of Legal Services
200 East Gaines Street
Tal | ahassee, Florida 32399



STATEMENT OF THE | SSUES

Whet her the Petitioner was required to carry workers'
conpensati on i nsurance coverage for its enployees, and if so,
the penalty that should be assessed.

Whet her the Petitioner violated the Stop Wrk Order entered
May 18, 2005, and, if so, the penalty that should be assessed.

PRELI M NARY STATEMENT

On May 18, 2005, the Departnent of Financial Services,
Di vision of Workers’ Conpensation (“Departnent”), filed a Stop
Work Order agai nst Tak- A-\Vay, Inc. (“Tak-A-VWay”). The
Departnent alleged in the Stop Wrk Order that Tak- A Wy
vi ol ated Section 440.107(2), Florida Statutes (2005)!, by failing
to secure the paynent of workers’ conpensation at a work site in
Ponpano Beach, Florida. On May 31, 2005, the Departnent filed
an Amended Order of Penalty Assessnment, in which it calculated a
penalty of $44,617.22 for Tak-A-Way's failure to have workers'
conpensation insurance coverage for its enployees. The
Department added a penalty of $1,000.00 for an all eged one-day
violation of the Stop Wirk Order, for a total penalty assessnent
of $45,617.22, pursuant to Section 440.107(7)(c) and (d),
Florida Statutes. Tak-A-Way requested a formal admnistrative
hearing, and the Departnent transmtted the matter to the

Departnment for assignnent of an administrative |aw judge.



On Decenber 19, 2005, the Departnent filed a Motion to
Amend Order of Penalty Assessnent, and the notion was granted in
an order dated January 13, 2006. The Departnent's Anended O der
of Penalty Assessnent was, therefore, superseded by the
Departnent's Second Anended Order of Penalty Assessnent, in
which it assessed an additional penalty of $73,000.00 based on
Tak- A-Way's all eged continuation of its business operations from
May 17, 2005, through Septenber 21, 2005. Based on this anmended
penal ty assessnent, the Departnent sought a total penalty of
$117,617. 22.

The final hearing was held on January 23, 2006, in Fort
Lauderdale, Florida. At the final hearing, Tak-A Way presented
the testinony of Donald Oppenheim the president of Tak- A \ay;
Petitioner’s Exhibit 1 was received into evidence. The
Departnment presented the testinony of Shelly Senfeld, an
investigator in the Departnent's Bureau of Conpliance; the
testinmony of Charlotte Fiesel man was presented by the Departnent
in the transcript of her deposition taken January 19, 2006, and
received into evidence as DAC s Exhibit 14. DWC s Exhibits 1
through 13 were al so received into evidence.

The transcript of the proceedings was filed on January 27,
2006, and the Departnent tinely filed its proposed findings of

fact and concl usions of |aw, which has been considered in the



preparation of this Recomended Order. Tak-A-VWy did not file a
post - heari ng subm ssi on.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. The Departnment is the state agency charged with the
responsi bility of enforcing the requirenent of Section 440. 107,
Florida Statutes, that enployers in Florida secure workers
conpensation i nsurance coverage for their enpl oyees.

8§ 440.107(3), Fla. Stat.

2. Tak-A-Way is a Florida corporation which engages in the
busi ness of performng small jobs such as renoving trash and
debris, digging up small driveways, and excavation. Tak-A-Way
owns several dunp trucks, and it maintains a pernanent storage
yard for materials and equi prent. Tak-A-Way's payroll records
for the period January 2003 through May 2005 establish that
several persons were listed as "Hel p" and received regul ar
checks from Tak-A-Way during this period.

3. Donald Oppenheimis the owner and president of
Tak- A-Way. He is exenpted from workers' conpensation cover age.

4. On May 18, 2005, during a routine investigation, an
i nvestigator enployed by the Departnent observed two nen ripping

up an asphalt driveway and | oading the asphalt into a truck at a



private residence in Ponpano Beach, Florida. One man was
operating a backhoe, and the other was operating a bobcat. The
equi pnent and trucks being used at the site displayed the nane
“Tak- A-Way”, and the two nen confirnmed that they were enpl oyed
by Tak- A-\Way.

5. The nmen were identified as Andy Oppenhei m and Kevin
McManus. The Departnent did not find any record of workers’
conpensation insurance in its database for enpl oyees of Tak-A-
Way, and M. Oppenhei m confirmed during a conversation with the
Departnment’s investigator that Tak- A Way had no workers'
conpensati on coverage for any of its enpl oyees.

6. The Departnent’'s investigator issued a Stop Work O der
agai nst Tak- A-Way on May 18, 2005, because it did not have
wor kers’ conpensati on coverage for its enpl oyees; the Stop Wrk
Order was hand-delivered to M. Oppenheimon the date of issue.
The Stop Wrk Order required that Tak- A-Way "cease all business
operations in this state" and advised that a penalty of
$1, 000. 00 per day woul d be inposed if Tak- A-Way were to conduct
any business in violation of the Stop Woirk Order. Finally, the
Stop Woirk Order included the followng: "This Stop Wrk O der
shall remain in effect until the Division issues an order
releasing the Stop Work Order, or until the Division issues an

order of conditional release fromStop Wrk Order pursuant to



t he enpl oyer entering into a paynent agreement schedul e for
periodi c paynent of penalty."”

Penalty Assessnent for Failure to Have Workers' Conpensati on
| nsurance Cover age

7. At the sane tinme that she delivered the Stop Wrk Order
to M. Oppenheim the Departnent's investigator delivered a
Request for Production of Business Records for Penalty
Assessnent Cal cul ation, in which M. Oppenheimwas directed to
produce business records for the period extending from
Novermber 3, 2003, through May 18, 2005.2

8. M. Oppenhei m produced Tak-A-\Way's busi ness records as
requested, and the Departnent's investigator used the payrol
information in the records for calculating the penalty to be
assessed for Tak-A-Way's failure to have workers' conpensation
i nsurance coverage for its enpl oyees.

9. The Departnment uses the National Council of
Conmpensation I nsurance, Inc. ("NCCI") Scopes Manual, which
includes risk classifications and definitions used to determ ne
rates for workers' conpensation insurance coverage. The payrol
records provided by M. Oppenheimdid not indicate the workers
conpensation classification codes assigned to Tak- A-Wy's
enpl oyees, so, in accordance with the NCClI Basic Manual for
Wor kers Conpensati on and Enpl oyers Liability Insurance ("Basic

Manual "), the Departnent's investigator assigned all of



Tak- A-Way' s operations to what she determ ned to be the highest-
rated classifications of its business operations.

10. As shown in the worksheets attached to both the
Amended Order of Penalty Assessnent and the Second Amended O der
of Penalty Assessnent, the Departnent's investigator classified
all of Tak-A-Way's enpl oyees under the classification
"Excavation," Code 6217, for the period extending from
Novenber 3, 2003, through Decenber 31, 2004, which had an
approved manual rate of $13.79 per $100.00 in payroll for that
period; she classified all of Tak-A-Way's enpl oyees under the
classification "Concrete," Code 5213, for the period extending
from January 1, 2005, through May 18, 2005, with an approved
manual rate of $24.66 per $100.00 in payroll for that period;
and she classified all of Tak-A Way's enpl oyees under the
classification "Erection Permanent Yard," Code 8227, for the
period extending from January 1, 2005, through May 18, 2005,
with an approved nmanual rate of $9.38 per $100.00 in payroll for
t hat peri od.

11. The worksheets showed the prem um cal cul ati on for each
classification to be $19,248.91, $10,130.08, and $365. 82,
respectively, for a total prem um of $29,744.81. The penalty,
calculated as 1.5 tines the premum for each classification, was

shown on the worksheets as $28, 873. 37, $15, 195.12, and $548. 73,



respectively, for a total penalty for the failure to have
wor kers' conpensati on i nsurance coverage of $44,617. 22.

12. The operations included in the NCCI Scopes Manual
classification "Excavation & Drivers," Code 6217, describe nost
cl osely the busi ness operations of Tak-A-Way during the period
of time covered by the penalty assessnent for the failure to
have workers' conpensation insurance coverage. There is nothing
in the record to indicate that the nature of Tak-A-\Way's
operations changed on or about January 1, 2005, nor did the
Departnent's investigator provide any explanation for the change
in classification from"Excavation" to "Concrete" effective
January 1, 2005.° In the absence of any evidence to support the
change in classification, the Departnent has failed to sustain
the $44,617.22 penalty assessnent for the failure of Tak-A-\Way
to carry workers' conpensation insurance coverage from
November 3, 2003, through May 18, 2005. Rather, the prem um
calculation for the period fromJanuary 1, 2005, through May 18,
2005, should be based on the classification of "Excavation,"”
Code 6217, which carried the approved manual rate of $12.77 for
that period, and not on the classification of "Concrete,"

Code 5213.°

13. Tak- A-Way nmi ntai ned a pernmanent storage yard in which

its material and equi pnment was stored during the tines materi al

to this proceeding. The Departnent's investigator correctly



i ncl uded a prem um cal cul ati on for "Erection Permanent Yard,"
Code 8227, as part of the calculation of the penalty against
Tak- A-Way for failure to carry workers' conpensation insurance
coverage for its enpl oyees.

14. Tak- A-Way obt ai ned wor kers' conpensation insurance
coverage fromFlorida Citrus, Business & Industry, effective
June 1, 2005.

Penalty Assessnent for Violating Stop Wrk O der

15. On May 24, 2005, the Departnent’s investigator
observed a Tak-A-Way truck traveling in front of her on the
street and concluded that Tak- A-Way was conducting business in
violation of the Stop Wrk Oder issued May 18, 2005.

16. The Anended Order of Penalty Assessnent agai nst Tak-A-
Way issued on June 1, 2005, included a penalty of $1,000.00 for
Tak- A-Vay's violation of the Stop Wrk Oder from May 24, 2005,
to May 25, 2005, for a total penalty of $45.617.22.

17. Tak- A-Way conduct ed busi ness operations after the Stop
Wrk Order was issued. M. Oppenheimrented dunp trucks owned
by Tak- A-Way to Preston Contractors. M. Oppenheim who was the
only Tak- A-\Way enpl oyee involved in the business operations at
the time, would drive a truck to one of Preston Contractors
construction sites, towng his pickup truck. He would park the
truck and | eave the site, and enpl oyees of Preston Contractors

would fill the truck with construction debris. M. Oppenhei m



would return to the construction site and drive the truck to the
andfill and dunp the |load of debris. At tines, there were
several Tak-A-Way dunp trucks at the Preston Contractors
construction site.

18. According to invoices maintained by Preston
Contractors, it paid Tak-A-Way for truck rental and dunp fees
from February 2005 to Sept enber 2005.

19. On Novenber 22, 2005, the Departnent issued a Second
Amended Order of Penalty Assessnent, increasing the penalty for
Tak- A-Way's violation of the Stop Work Order to $73, 000. 00,
covering the period extending from May 19, 2005, through
Sept enber 21, 2005, for a total penalty of $117,617.22.

20. Based on the evidence presented, Tak-A-\Way was
conducti ng busi ness operations in violation of the Stop Wrk
Order during the period for which the penalty was assessed and
had not obtained either an order releasing the Stop Wrk O der
or an Order of Conditional Release from Stop Wrk O der

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da Stat utes.

22. The Departnent nmust prove by a preponderance of the

evi dence that Tak-A-Way failed to provide its enployees with
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wor kers' conpensation insurance coverage and that the civil and

adm ni strative penalties assessed are correct. Departnent of

Labor and Enpl oynent Security, Division of Wirkers' Conpensati on

v. Patrick Jackey, d/b/a Bert's World of Col or, DOAH Case

No. 98-2496, page 5 (Recommended Order Decenber 4,
1998) (" Al t hough vi ol ati ons of Chapter 440, Florida Statutes, can
result in a substantial fine, which nmay even render an enpl oyer
i nsol vent, the enpl oyer nonethel ess does not have a |license or
property interest at stake so as to raise the standard of proof
to clear and convincing evidence").

23. Every enployer is required to secure the paynent of
conpensation for the benefit of its enployees. 88 440.10(1)(a)
and 440.38(1), Fla. Stat.

24. An "enpl oyee nmeans any person who receives
remuneration froman enpl oyer for the performance of any work or
service while engaged in any enpl oynent "

8 440.02(15)(a), Fla. Stat. "Enploynent . . . neans any service
performed by an enpl oyee for the person enploying himor her."

8 440.02(17)(a), Fla. Stat. An "enployer" is defined as "every
person carrying on any enploynent." 8§ 440.02(16)(a), Fla. Stat.

25. Tak-A-Way is an enpl oyer as defined by Section
440.02(16)(a), Florida Statutes, and it engaged in activities of

enpl oynent as that termis defined in Section 440.02(17)(a),

Florida Statutes, between Novenber 3, 2003, and May 18, 2005.
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26. The Departnent has the duty of enforcing the
enpl oyer's conpliance with the requirenents of the workers
conpensation law. 8§ 440.107(3), Fla. Stat.

27. Section 440.107, Florida Statutes,® provides in
pertinent part:

7) (a) \Whenever the departnent determ nes
that an enployer who is required to secure
the paynment to his or her enployees of the
conpensation provided for by this chapter
has failed to secure the paynent of workers’
conpensation required by this chapter or to
produce the required business records under
subsection (5) within 5 business days after
receipt of the witten request of the
departnent, such failure shall be deemed an
i mredi ate serious danger to public health,
safety, or welfare sufficient to justify
service by the departnent of a stop-work
order on the enployer, requiring the
cessation of all business operations. |If

t he departnment nakes such a determ nation,

t he departnment shall issue a stop-work order
Wi thin 72 hours. The order shall take

ef fect when served upon the enployer or, for
a particular enployer worksite, when served
at that worksite. 1In addition to serving a
stop-work order at a particular worksite

whi ch shall be effective imediately, the
departnment shall imediately proceed with
servi ce upon the enployer which shall be
effective upon all enployer worksites in the
state for which the enployer is not in
conpliance. A stop-work order may be served
wth regard to an enployer's worksite by
posting a copy of the stop-work order in a
conspi cuous |l ocation at the worksite. The
order shall remain in effect until the
departnment issues an order releasing the
stop-work order upon a finding that the

enpl oyer has cone into conpliance with the
coverage requirenents of this chapter and
has paid any penalty assessed under this

12



section. The departnent may issue an order
of conditional release froma stop-work
order to an enployer upon a finding that the
enpl oyer has conplied with coverage

requi renents of this chapter and has agreed
to remt periodic paynents of the penalty
pursuant to a paynent agreenent schedul e
with the departnent.

(c) The departnent shall assess a penalty
of $1, 000 per day agai nst an enpl oyer for
each day that the enpl oyer conducts business
operations that are in violation of a stop-
wor k order.

(d)1. In addition to any penalty, stop-work
order, or injunction, the departnent shal
assess agai nst any enpl oyer who has fail ed
to secure the paynment of conpensation as
required by this chapter a penalty equal to
1.5 tinmes the anount the enpl oyer woul d have
paid in prem um when applyi ng approved
manual rates to the enployer's payrol

during periods for which it failed to secure
t he paynment of workers' conpensation
required by this chapter within the
precedi ng 3-year period or $1, 000, whichever
is greater.

28. The Departnent has adopted "the classification codes
and descriptions that are specified in the Florida Contracting
Cl assification Prem um Adj ustment Program and published in the
Fl ori da exception pages of the National Council on Conpensation
| nsurance, Inc. (NCCl), Basic Manual (1996 ed., issued
January 21, 2003)": Excavation, Code 6217, and "Construction or

Erection - Permanent Yard," Code 8227, are included in the

13



Fl ori da exception pages of the NCClI Basic Manual. Fla. Adm n.
Code R 69L-6.021(1). The Departnent has al so adopted the
definitions of the scope of work for each classification set
forth in the NCCl Scopes Manual. Fla. Admn. Code R 69L-
6.021(2).

29. Based on the findings of fact herein, the Departnent
has proven by a preponderance of the evidence that Tak-A-Wy
vi ol ated Sections 440.10(1)(a) and 440.38(1), Florida Statutes,
because it did not have workers' conpensation insurance coverage
for its enployees from Novenber 3, 2003, through May 18, 2005.
Based on the findings of fact herein, the penalty cal cul ation
for Tak-A-Way's failure to have workers' conpensation insurance
coverage is correct with respect to the calculation for the
classifications of "Excavation,"” Code 6217, for the period
extendi ng from Novenber 3, 2003, through Decenber 31, 2004, and
of "Erection Permanent Yard", Code 8227, for the period
extending from January 1, 2005, through May 18, 2005.° The
Departnent's penalty calculation is incorrect, however, wth
respect to the penalty assessed under the classification
"Concrete," Code 5213, for the period extending from January 1,
2005, through May 18, 2005, because there is no evidence to
support such a classification. Tak-A-Wy's business operations
shoul d be classified as "Excavation,"” Code 6217, for the period

extendi ng from January 1, 2005, through May 18, 2005.
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30. Based on the findings of fact herein, the Departnment
has nmet its burden of proving by a preponderance of the evidence
that Tak- A-Way violated the Stop Wrk Order issued June 1, 2005,
by continuing to engage in business operations while the Stop
Wrk Order was still in effect. The Departnent, therefore,
correctly assessed a penalty agai nst Tak-A-Way in the anmount of
$1, 000. 00 per day for each day Tak- A-Way viol ated the Stop Wrk
Order, as prescribed in Section 440.107(7)(c), Florida Statutes.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnent of Financi al
Services, Division of Wrkers' Conpensation, enter a final
order:

1. Finding that Tak-A-Way, Inc., failed to have workers'
conpensati on insurance coverage for its enployees, in violation
of Sections 440.10(1)(a) and 440.38(1), Florida Statutes;

2. Finding that Tak-A-Way, Inc., engaged in business
operations during the pendency of a Stop Wrk Oder, in
vi ol ati on of Section 440.107(7)(a), Florida Statutes;

3. Assessing a penalty agai nst Tak-A-Way, Inc., equal to
1.5 times prem um based on the approved manual rate for the
classification "Excavation,"” Code 6217, for the period extending
from Novenber 3, 2003, through May 18, 2005, and on the approved

manual rate for the classification "Construction & Erection -
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Per manent Yard," Code 8227, for the period extending from
January 1, 2005, through May 18, 2005 as provided in
Section 440.107(7)(a) and (d), Florida Statutes; and

4. Assessing a penalty of $73,000.00, against Tak- A Wy,
Inc., for engaging in business operations in violation of the
May 18, 2005, Stop Work Order, as provided in
Section 440.107(7)(a) and (c), Florida Statutes.

DONE AND ENTERED this 8th day of March, 2006, in

Tal | ahassee, Leon County, Florida.

PATRICIA M HART

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Division of Adm nistrative Hearings
this 8th day of March, 2006.

ENDNOTES

1/ Al references to the Florida Statutes herein are to the 2005
edition unl ess otherw se indicated.

2/ According to the Department's investigator, Novenber 3, 2003,
was the "start-up" date for Tak-A-\Way.

3/ The "Concrete Construction NOC' classification, Code 5213, is
described in the NCCl Scopes Manual as including "foundations or

16



t he maki ng, setting up or taking down of forms, scaffolds, false
work or concrete distributing apparatus”; "all commercial types
of concrete buil ding construction, self-bearing floors,
foundations, piers, culverts, silos, grain elevators, etc.";
"guniting or waterproofing operations by neans of any type of

pressure spray gun"; "cleaning or renovation of building
exteriors by various nethods"; and "the wecking of concrete or
concrete encased buildings or structures.” The Departnent

included in its proposed findings of fact a proposed finding

t hat Tak- A-Way's busi ness operations "included denolishing roons
of concrete buildings,” but there is no support for this
proposed finding in the record. The Departnent cites the

Di vision's Request for Adm ssions and Tak- A-Way's responses to
the Division's Request for Adm ssions nunbered 1 and 2 to
support the proposed finding; Tak-A-Way, however, specifically
denied in its response to the Division' s Request for Adm ssions
nunbered 2 that it engaged in any "concrete construction.”

4 The Department's suggestion in its proposed Concl usions of
Law that the Department's investigator could have assigned the
classification "Concrete" to Tak- A-Way's business activities for
t he period extending fromJanuary 1, 2005, to May 18, 2005, but
"showed | eni ency by assigning the |ower rated classifications of
Excavation (code 6217) and Erection Permanent Yard (code 8227)"
is rejected as not supported by the record.

®/  The provisions of Section 440.107(7), Florida Statutes
(2005), are the sanme in all material respects as the provisions
of that section effective in 2003 and 2004, except that, in
2003, the Department did not have the authority to issue Orders
of Conditional Release from Stop Wrk O der

®/ It is noted that, for some reason not disclosed in the
record, a penalty was assessed for Code 8227 only for this
period of tine.

COPI ES FURNI SHED

David C. Hawkins, Esquire

Depart ment of Financial Services
Di vision of Legal Services

200 East Gaines Street

Tal | ahassee, Florida 32399-4229
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Young T. Tindall, Esquire
912 South Andrews Avenue
Fort Lauderdale, Florida 33316

Carlos G Miiiz, General Counse

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Tom Gal | agher, Chief Financial Oficer
Department of Financial Services

The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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